STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
KEVI N SPERRY HI CKEY,
Petiti oner,
VS. Case No. 98-3895

Dl VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a Section 120.57(1) hearing was held in
this case on Decenber 7, 1998, by video teleconference at sites
in Mam and Tall ahassee, Florida, before Stuart M Lerner, a
duly designated adm nistrative | aw judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Larry D. Scott, Esquire
Di vi sion of Retirenent
Legal O fice
Cedars Executive Center
2639-C North Monroe Street
Tal | ahassee, Florida 32399-1560

For Respondent: Donald D. Slesnick, Il, Esquire
10680 Northwest 25th Street, Suite 202
Mam, Florida 33172-2108

STATEMENT OF THE | SSUE

Whet her Respondent should grant Petitioner's request that he
be reclassified (for retirenment purposes) as "Special R sk
Adm ni strative Support,"” effective January 1, 1994.

PRELI M NARY STATEMENT




By letter dated July 31, 1998, Respondent advised Petitioner
that it was denying Petitioner's request "to reclassify [his]
service fromthe Senior Managenent Service Class (SMSC) to the
Special Ri sk Adm nistrative Support Cass (SRASC)." Petitioner
thereafter filed a Petition contesting the denial. On
Septenber 2, 1998, the matter was referred to the Division of
Adm ni strative Hearings for the assignnment of an adm nistrative
| aw judge to conduct a Section 120.57(1) hearing.

As not ed above, the hearing was held on Decenber 7, 1998.
Five witnesses testified at the hearing: Petitioner, Mercedes
Del gado, Dani el Gonzales, R Ceoffrey Martin, and David Ragsdal e.
In addition to the testinony of these five witnesses, a total of
23 exhibits (Petitioner's Exhibits A through J and Respondent's
Exhibits A through M were offered and received into evidence.

At the conclusion of the evidentiary portion of the hearing,
t he undersi gned announced on the record that proposed recommended
orders had to be filed no later than February 1, 1999. By order
i ssued January 25, 1999, the filing deadline was extended to
February 16, 1999, at the parties' request. On February 9, 1999,
Petitioner filed an unopposed notion requesting a further
extension of the deadline. By order issued February 10, 1999,
the notion was granted and the deadline was extended to
February 26, 1999.

On February 26, 1999, Petitioner and Respondent tinely filed

their proposed reconmmended orders. The undersigned has carefully



consi dered these post-hearing submttals.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

1. Petitioner is now, and has been since 1972, enployed by
M am - Dade County's Correction and Rehabilitation Departnent.

2. He began work in 1972 as a Correctional Oficer.

3. He nowis the Assistant Director of General
Adm ni strati on.

4. In 1993, Petitioner held the position of Assistant
Director of Corrections and Rehabilitation Services (position
nunber 4594), and was a nmenber of the Special R sk Adm nistrative
Support Cass within the Florida Retirenment System (FRS)

5. Mam -Dade County placed notices in the Septenber 11,
1993, and Septenber 18, 1993, editions of the Mam Herald of its
intention to designate Petitioner's position (position nunber
4594) and others for inclusion in the Senior Managenent Service
Class of the FRS, effective January 1, 1994.

6. Thereafter, Beth Carlton, M am -Dade County's Enpl oyee
Benefits Coordi nator, issued a two-page nenorandum dated Cctober
13, 1993, on the subject of "[c]hange in [r]etirement [c]l ass
[d]esignation.”™ The first page of the nenorandumread as
fol |l ows:

A recent |egislative change allows | ocal
gover nnment enployers to designate certain

positions to be included in the Senior
Managenment Service C ass (SMSC) of the



Florida Retirenment System (FRS). As required
by statute, a notice of intent was published
and the Board of County Comm ssioners has
desi gnat ed executive positions in groups 1
and 2 as positions to be included in the
SMSC. Effective January 1, 1994, your
position is designated as one belonging to
the SMSC. Attached is a booklet from FRS
expl ai ni ng the SNMSC.



Seni or Managenent Service C ass

There are essentially two differences between
t he Seni or Managenent Service O ass and
Regul ar O ass under FRS.

1. Under the SMSC you are vested after you
have conpleted 7 years of Seni or Managenent
service (or 10 years of any FRS service).

You may retire without reduction in benefits
due to age if you are 62 and have 7 years of
Seni or Managenent service, or 10 years of any
FRS servi ce.

2. Each year of creditable Senior Managenent
service earns you a 2%credit. Regul ar
service earns 1.6%credit.

Additionally, in accordance with state
statutes, the Board of County Conm ssioners
has authori zed the County to upgrade to SMSC
service any creditable service you may have
earned in a designated Seni or Managenent
position since February 1, 1987. This neans
that you will receive the 2% service credit
for any upgraded service. This upgrade wl|l
take place after January 1, 1994, and w ||
apply only to those enpl oyees occupyi ng

desi gnat ed Seni or Managenent positions on
January 1, 1994.

Lifetime Monthly Annuity Program

Enpl oyees in positions designated Senior
Managenent may instead elect to withdraw from
the Florida Retirenment System altogether and
participate in a lifetinme nonthly annuity
program

The second page of the nenorandumread as foll ows:

Menbers of the SMSC who el ect to withdraw
from FRS and participate in the annuity
program do not earn additional FRS credit
while they are in the annuity program and are
not eligible for disability benefits under
FRS. Your decision to wthdraw from FRS and
participate in the annuity programis
irrevocable as long as you remain in a Senior
Managenment position.



Shoul d anyone occupying a position designated
as Seni or Managenent elect the Lifetine

Mont hly Annuity Program the County woul d
need to establish and fund a separate

suppl emental retirenent program The County
woul d contribute 12.62% of the covered
conpensati on of any such enpl oyee to the
annuity program and 10.45%to FRS for
unfunded actuarial accrued liability (rates
set by Florida legislature). For SMSC
participants, the County will contribute
23.63% of covered conpensati on.

The annuity program does not guarantee any
benefits payable on retirenment, but nerely
guar antees the anount of contributions and
actual investnent earnings. The health

i nsurance subsidy is not paid for service
under the annuity program

Next Steps

You will receive an election formfrom FRS
Forms are still being devel oped and are not
currently available for distribution. On the
election formyou will elect either to remain
in SMSC or to withdraw from FRS.

We are automatically preparing paperwork for
FRS to upgrade all eligible prior service to
SMSC and will notify you of the dates of
service that we are requesting to upgrade.
FRS wi Il not process any upgrades until after
January 1, 1994. Upgrades for those Seni or
Managenent enpl oyees who are planning to
retire early in 1994 wll be handled first.
|f you are planning to retire before June of
1994, please notify us immedi ately.

Once the upgrades are conplete, you wll be
i nformed of your years of creditable Regular
service and SMSC service according to FRS
records.
7. Petitioner received a copy of the first page of the
menor andunm  however, he received neither a copy of the second

page of the menorandum nor a copy of the "booklet from FRS'



referenced on the first page of the nenorandum (FRS Bookl et),
whi ch expl ai ned, anong other things, that, in lieu of

participating in the Senior Managenent Service C ass, those in



the Special Risk or Special Ri sk Adm nistrative Support C asses
had the option of remaining in these classes.

8. For purposes of benefits and conpensati on, executive
positions in Mam -Dade County governnent are placed in one of
three "Executive Benefit Goups" (Goups 1, 2, and 3). At the
time of the issuance of Ms. Carlton's October 13, 1993,
menor andum Petitioner occupied a position (position 4594) in
Executive Benefit Goup 2. (Earlier, in Decenber of 1991, when
his position was reclassified to Assistant Director of
Corrections and Rehabilitation Services, a Personnel Change
Docunent was filled out which recormmended that his position be
i ncluded in Executive Benefit Goup 3 instead of Executive
Benefit Goup 2. This recomendation, however, was not acted
upon.) The benefits and conpensati on package recei ved by
Petitioner and the other executives in Executive Benefit Goup 2
was nore generous than those received by executives in Executive
Benefit Group 3 and | ess generous than those received by
executives in Executive Benefit Goup 1.

9. In January of 1994, Andrea Rom sher, M am -Dade County's
Enpl oyee Benefits Manager, issued a nenorandum dated January 11,
1994, addressed to "Goup 1 and G oup 2 Executives," on the
subject of "[e]lnrollnment in the Senior Managenent C ass of the
FRS." The nmenorandumread as foll ows:

You received a nmenorandumin QOctober which
detail ed the expansion of the Senior

Managenent C ass of the Florida Retirenent
System as of January 1, 1994. W have



received the necessary fornms fromthe
Division of Retirenent and are in the process
of formally designating executive positions
in groups 1 and 2. However, prior to our
changi ng your retirenment class, you nust

conpl ete the encl osed FRS M 10.

To enroll in the Senior Managenent Service
Cl ass:

1. Conplete the top of the form

2. Attach a copy of your Social Security
card on the form

3. Designate a beneficiary by choosing
either section 1, 2, or 3 under the
desi gnation of beneficiaries section;

4. Sign and date the form

5. Return the formto the Ofice of Labor
Managenent and Enpl oyee Benefits, 111 N W
1st Street, Suite 2140 no |l ater than January
21, 1994. Please direct the formto ne or
Beth Carlton.

The prior menorandum al so expl ai ned the

provi si on whereby nenbers of the SMSC may
irrevocably elect to withdraw fromthe
Florida Retirenment System and participate in
an optional annuity program W have
contacted one of our providers and anticipate
havi ng the optional annuity program avail abl e
in the near future. W have been instructed
by the Division of Retirenent to enroll all
eligible executives in the SMSC in the
interim

| f you are interested in participating in the
optional annuity program please advise
either me or Beth Carlton so that we may send
you an election formand details of the plan
when it has been finalized. Additionally,
you may elect to irrevocably w thdraw from
the Florida Retirenment System and participate
in the optional annuity programat any tine
you occupy a position which is covered by the
SVBC.



| f you have any questions, please call us at
375-5633.

Petitioner received a copy of the foregoing nenorandum

10. After reading the nmenorandum Petitioner was of the
view that remaining in the Special Ri sk Adm nistrative Support
Cl ass was not an option available to him He believed that his
only alternatives were to be in the Senior Managenent Service
Class, or "to withdraw fromthe Florida Retirenment System
al together and participate in a lifetine nonthly annuity
program "

11. On February 4, 1994, Petitioner signed and dated the
followi ng Ballot/Enroll nent Formfor Local Agency Enployees
(Division Form SM5-3) with which he had been provi ded:

TO BE COVPLETED BY MEMBER

Name Soci al Security Nunber

Position Title Posi ti on Nunmber

DATE YOU BEGAN EMPLOYMENT | N CURRENT SMsSC
PCSI TI ON:

| understand that | amin a position
designated to the Senior Managenent Service
Class (SMSC) or either I ama conpul sory
menber of the SMSC as provided in Section

121.055(1)(b), Florida Statutes. | also
understand that in lieu of participation in
the SMSC, | may now or at a | ater date

withdraw fromthe Florida Retirenment System
(FRS) and participate in a lifetinme nonthly
annuity program which may be provided by ny
enpl oyer.

| hereby select the foll ow ng:

10



1 elect toremain in the Florida
Retirenment Systemlis SMSC, or

1 elect to wwthdraw fromthe FRS and
participate in a lifetinme nonthly annuity
program | understand that mnmy decision to

wi thdraw fromthe FRS is irrevocable for as
long as | hold a position eligible for the
menbership in the SMSC. | al so understand

i nformati on concerning the annuity program
wll need to be obtained through ny enpl oyer.

Menmber's Si gnhature Dat e
TO BE COMPLETED BY EMPLOYER:

| certify that the above nenber's payrol
records have been changed effective
_________ to reflect the above nenber's
choi ce of nenbershi p.

Si gnature of Personnel Oficer Dat e
Name of Enpl oyi ng Agency Reporting
Uni t
Nunmber
12. | nasmuch as he "did not want to | eave FRS," Petitioner

indicated on the formthat he "elect[ed] to remain in the Florida
Retirement Systemis SMSC." Had Petitioner known that he had the
option of staying in the Special R sk Adm nistrative Support
Cl ass, he woul d have el ected this option instead of the one that
he sel ect ed.

13. The M am -Dade County "Personnel O ficer" who conpleted
the bottom portion of the formindicated thereon that
Petitioner's "pay roll records ha[d] been changed effective

1/1/94 to reflect [Petitioner's] choice of menbership.”
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14. The conpl eted Division Form SM5-3 was sent to the
D vision of Retirenent (D vision).
15. The Division also received a formconpleted by Mam -
Dade County which reflected that M am - Dade County had "published
notice of [its] intent to include [Petitioner's position, anong
others] in the SMSC [ Seni or Managenent Service Cass] in the
Mam Herald on 9/11/93 and 9/18/93," and that the position had
been so designated for inclusion in the SM5C in accordance wth
the requirenents of Section 121.055(3) and (7), Florida Statutes.
16. In 1997, after learning that he had to wait another
five years to retire with full benefits because of his having
been "place[d] . . . in the Senior Managenent Service C ass" in
1994, Petitioner, by nmenorandum dated Decenber 26, 1997, formally
requested M am -Dade County's Enpl oyee Benefits Supervisor,
Dani el Gonzales, to "take the appropriate action to acconplish
[ his] conversion to the [S]pecial [RJisk [Aldm nistrative
[ S]upport [O ass] for the period [he has been] included in [the]
SMsC. "
17. Petitioner received the followng witten response to
hi s request:
This nmeno is in response to your request to
change your retirenent class fromthe Seni or
Managenent Service Cass (SMSC) to the
Special Ri sk Adm nistrative Support C ass.
In February 1994, Metro Dade designated your
position to be included in the Senior
Managenment Service O ass. Sinultaneously,

you conpl eted a FRS-MLO Form [ Desi gnati on of
Beneficiaries fornf] and Form SMS-3 t hereby

12



enrolling in the SMSC. This election enabled
you to receive an increase in your annual
retirement percentage from1l.6%for Special

Ri sk Adm ni strative Support Class to 2. 0% for
t he Seni or Managenent Service Cass. Since
1994, the Enployee Benefits Ofice has been
working with the Florida Retirenment System
(FRS) to upgrade the service tinme of al
executives serving in a position designated
as Executive Benefits Level 2 or higher.
Based on the elections you nade in February
1994, the effective date of your SMSC service
is January 1994.

On July 3, 1997, you requested that your
service from January 1987 through Decenber
1993, not be upgraded until you received a
deci sion fromthe FRS regardi ng your Speci al
Ri sk Service O ass. Although you received a
determ nation on the Special Ri sk Service

Cl ass, your neno dated Decenber 26, 1997,
indicated that there are still sone pending
issues with the FRS. Therefore, we wll
continue to honor your request until all your
issues with the FRS are resol ved.

In regards to changi ng your retirenment class
to Special R sk Adm nistrative Support, we
are unable to process your request. As
specified in the Florida Retirenment System
Rul es Chapter 60S-1.0057(2)(a), a nmenber may
elect to remain in the Special Risk Cass in
lieu of participating in SM5C, however such
el ection nmust be made in witing and filed
with the enployer and the Division within 90
days after enploynent begins in a Senior
Managenment Service O ass position. By

conpl eting the SMSC enrol | ment paperwork, you
made a decision to join the Senior Managenent
Class. A copy of the Florida Retirenent
System Rul es Chapter 60S-1.0057 has been
attached for your review  Further questions
on this issue should be directed to M. David
Ragsdal e, Division of Retirenment, Bureau of
Enrol I ment and Contri butions, 2639-C, North
Monroe Street, Tall ahassee, Florida, 32399-
1560.
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18. Petitioner subsequently requested the Division to
change his classification. By letter dated July 31, 1998, which
provided in pertinent part as follows, the State Retirenent
Director notified Petitioner that a final decision had been nade
that his request could not be granted:

This is in response to your June 8, 1998

| etter requesting the D vision of Retirenent
reconsider its decision to reclassify your
service fromthe Senior Managenent Service
Class (SMsC) to the Special Risk

Adm ni strative Support C ass (SRASC)

By letter dated April 23 (copy enclosed), we
advi sed you of our determ nation that there
isS no provision in the FRS | aw t hat woul d
allow the Division to honor your request for
reclassification.

Encl osed is a copy of Section 60S-
1.0057(2)(a)1., F.A.C. Based on the
information provided, it appears you failed
to elect to remain in the Special Risk

Adm ni strative Support Class within the 90
day period as provided in the law. You
indicated an election to remain in the SVsSC
when you executed a Ball ot/ Enroll nent FORM
SMS- 3, dated February 4, 1994 (copy

encl osed), and are consequently a conpul sory
menber of the SMSC. Therefore, the ruling is
now final, and if you do not agree with the
decision, you are entitled to an

Adm ni strative Hearing.

CONCLUSI ONS OF LAW

19. Section 121.055, Florida Statutes, created a Senior
Managenent Service Cass (SMSC) within the Florida Retirenent
System (FRS), effective February 1, 1987

20. Subsection (1)(b)1l of Section 121.055, Florida

Statutes, describes those "local agency” enployees who are

14



included in the SMSC. It provides as foll ows:

(b)1. Except as provided in subparagraph 2.,
effective January 1, 1990, participation in
t he Seni or Managenent Service C ass shall be
conpul sory for the president of each
comunity coll ege, the manager of each
participating city or county, and al

appoi nted district school superintendents.

Ef fective January 1, 1994, additional
positions may be designated for inclusion in
t he Seni or Managenent Service Class of the
Florida Retirenment System provided that:

a. Positions to be included in the class
shal | be designated by the |ocal agency

enpl oyer. Notice of intent to designate
positions for inclusion in the class shall be
publ i shed once a week for 2 consecutive weeks
in a newspaper of general circul ation
publ i shed in the county or counties affected,
as provided in chapter 50.

b. One nonelective full-time position may be
designated for each | ocal agency enpl oyer
reporting to the Division of Retirenent; for

| ocal agencies with 100 or nore regularly

est abl i shed positions, additional nonelective
full-time positions nay be designhated, not to
exceed 1 percent of the regularly established
positions within the agency.

c. Each position added to the class nust be
a managerial or policymaking position filled
by an enpl oyee who is not subject to
continuing contract and serves at the

pl easure of the |ocal agency enpl oyer w thout
civil service protection, and who:

(I') Heads an organizational unit; or
(I'l) Has responsibility to effect or
recommend personnel, budget, expenditure, or
policy decisions in his or her areas of
responsi bility.?

21. Subsection (1)(b)2 of Section 121.055, Florida

Statutes, provides that "[i]n lieu of participation in the Senior
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Managenment Service C ass, nenbers of the Senior Managenent
Service O ass pursuant to the provisions of subparagraph 1. may
wi thdraw fromthe Florida Retirement System al toget her and
participate in a lifetinme nmonthly annuity program which may be
provi ded by the enploying agency," and it further provides that
"[t]he decision to participate in such |ocal government annuity
shal|l be irrevocable for as long as the enpl oyee holds a position
eligible for the annuity."

22. According to subsection (6)(c)2 of Section 121. 055,
Fl orida Statutes:

Any enpl oyee who becones eligible to
participate in the optional annuity program
by reason of initial enploynent comrencing
after February 1, 1987, may, within 90 days
after the date of comencenent of enpl oynent,
elect to participate in the optional annuity
program Such el ection shall be nmade in
witing and filed with the personnel officer
of the enployer. Any eligible enployee who
does not within 90 days after comrencenent of
such enpl oynent elect to participate in the
optional annuity program shall be deened to
have el ected nenbership in the Senior
Managenent Service C ass.

23. Subsection (6)(c)3 of Section 121.055, Florida
Statutes, which provides as follows, establishes another option
for enpl oyees eligible for the SMSC who are in the Special Risk
or Special R sk Adm nistrative Support C asses:

A person who is appointed to a position in

t he Seni or Managenent Service O ass and who
is a nmenber of an existing retirement system
or the Special R sk or Special R sk

Adm ni strative Support C asses of the Florida

Retirement Systemmay elect to remain in such
systemor class in lieu of participation in

16



t he Seni or Managenent Service O ass or
optional annuity program Such el ection
shall be made in witing and filed with the
departnent and the personnel officer of the
enpl oyer within 90 days of such appoi ntnent.
Any eligible enployee who fails to nake an
el ection to participate in the existing
system the Special Ri sk Class of the Florida
Retirement System the Special Risk

Adm ni strative Support C ass of the Florida
Retirement System or the optional annuity
program shall be deened to have el ected
menbership in the Seni or Managenent Service
Cl ass.

24. 1n 1994, when his position was designated for inclusion
in the SMSC, Petitioner was such an enployee. At that tinme, he
opted to be included in the SMSC. He now clains that he should
not be bound by that election inasnuch as it was based upon
i nconpl ete and m sl eadi ng i nformati on provided to himconcerning
the options he had available. According to Petitioner, under the
ci rcunstances present in the instant case, to "bring about a fair
and just result,” he "should be reinstated to [the} SRASC
[ Special Risk Adm nistrative Support Class} retroactively to
January 1, 1994." The Division, on the other hand, contends that
nei ther Section 121.055, Florida Statutes, nor the D vision's
rul es, authorize the Division to grant such relief.

25. In appropriate circunstances, principles of equity and
fairness may be applied in admnistrative proceedings to prevent
unjust results, notw thstandi ng the absence of any statutory or
rul e provision expressly authorizing the application of these

principles. See Cccidental Chem cal Agricultural Products, Inc.

v. Departnent of Environnental Regul ation, 501 So. 2d 674 (Fl a.
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1st DCA 1987) and cases cited therein? ("It is noteworthy that
the adm nistrative process in this State routinely handl es cases
in which parties have introduced equitabl e estoppel issues.");

Machul es v. Departnent of Adm nistration, 523 So. 2d 1132, 1133-

34 (Fla. 1988)("The doctrine of equitable tolling was devel oped
to permt under certain circunstances the filing of a | awsuit
that otherwi se would be barred by a limtations period.

The tolling doctrine is used in the interests of justice to
accomodat e both a defendant's right not to be called upon to
defend a stale claimand a plaintiff's right to assert a
meritorious clai mwhen equitable circunstances have prevented a
tinmely filing. Equitable tolling is a type of equitable

nodi fication which 'focuses on the plaintiff's excusable
ignorance of the limtations period and on [the] |ack of
prejudice to the defendant.' . . . [EJquitable tolling, unlike
estoppel, does not require active deception or enployer

m sconduct, but focuses rather on the enployee with a reasonably
prudent regard for his rights. . . . 'The doctrine (of equitable
tolling) serves to aneliorate harsh results that sonetines flow
froma strict, literalistic construction and application of
admnistrative tine limts contained in statutes and

rules.” . . . GCenerally, the tolling doctrine has been applied
when the plaintiff has been msled or lulled into inaction, has
in some extraordi nary way been prevented fromasserting his

rights, or has tinely asserted his rights m stakenly in the wong
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forum . . . W do not find it unreasonable to excuse Machul es,
a |l ayperson, fromclearly understandi ng which avenue of reviewto
pursue when the Enpl oyer itself acquiesced in the procedure
chosen"; held that doctrine of equitable tolling "applied to tol
the tinme for seeking review [of enployer's determ nation of

enpl oyee' s abandonnent of position] with the Departnent of

Adm nistration.") The party urging that these equitable
princi pl es be applied bears the burden of establishing the

appropriateness of their application. See Flanigan's

Enterprises, Inc. v. Barnett Bank of Naples, 614 So. 2d 1198,

1200 (Fla. 5th DCA 1993)("It is well established that when
estoppel is raised as a defense, the burden of proof is on the

party asserting it."); see also Balino v. Departnent of Health

and Rehabilitative Services, 348 So.2d 349, 350 (Fla. 1st DCA

1977), ("[T]he burden of proof, apart fromstatute, is on the
party asserting the affirmative issue before an admnistrative
tribunal.").

26. Recission of an executed instrunment (such as the
Bal | ot/ Enrol | ment Form for Local Agency Enpl oyees signed by
Petitioner on February 4, 1994) and restoration of the parties to
their pre-execution positions (which, together with a tolling of
the statutorily prescribed 90-day period for electing continuing
Special Ri sk Adm nistrative Support C ass status, is essentially
the relief Petitioner is requesting in the instant case) is an

equi table renedy that the Division nmay provide in those
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exceptional cases where application of the rules of fair play

warrants such a remedy. Cf. Branca v. Cty of Mramar, 634 So.

2d 604, 606 (Fla. 1994)("The theory of estoppel is an application
of the rules of fair play."); 9 Fla. Jur.2d, Cancellation,

Reci ssion, and Reformation of Instrunents, Section 2 ("The renedy
of recission . . . is essentially equitable in character, the
granting of which depends upon the application of equitable
principles as distinguished fromsubstantive rules of law ").
Such an exceptional situation exists where a nenber of the FRS

in executing a Division-provided formor other retirenent-rel ated
instrunment, has acted to his detrinent based upon inaccurate or

m sl eadi ng information provided by the Division (or its agent)
concerning matters about which the D vision had superior

know edge, regardl ess of whether there was any intent on the part
of the Division (or its agent) to deceive or mslead the

empl oyee. Cf. Yost v. Rieve Enterprise, Inc., 461 So. 2d 178,

182 (Fla. 1st DCA 1984) ("[T] he purchaser of business property is
entitled torely on the truth of the seller's representations
even though the falsity could have been ascertai ned had the buyer
made an investigation--unless the latter knew the representations
to be false, or the falsity was obvious to him-if the seller, as
owner of the property had superior know edge of its size,
condition and inconme"; trial court's recission of contract

uphel d); Sutton v. Cast Crete Corporation of Florida, 197 So. 2d

556, 558 (Fla. 2d DCA 1967), quoting, with approval, from Langl ey
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v. lrons Land and Devel opnent Co., 114 So. 769, 771 (Fl a.

1927) ("' According to the weight of authority, m srepresentation
of material facts, although innocently nmade, if acted on by the
other party to his detrinment, will constitute a sufficient ground
for recission and cancellation in equity. The real inquiry is
not whether the party making the representation kn[eJw it to be
fal se, but whether the other party believed it to be true and was
msled by it in making the contract; and, whether the
m srepresentation is made i nnocently or know ngly, the effect is
the sane. It is as conclusive a ground of relief in equity as a
wllful and fal se assertion, for it operates as a surprise and
inposition on the other party.'"); 9 Fla. Jur.2d, Cancellation,
Reci ssion, and Reformation of Instrunments, Section 16 ("A
m srepresentation of material facts, although innocently made, if
acted on by the other party to that party's detrinent may
constitute a sufficient ground for recission and cancellation in
equity, so long as the party making the representati on had
superior know edge and thus had reason to know of the falsity.").
27. In the instant case, Petitioner has nmet his burden of
establishing the existence of circunstances warranting the
equitable relief he is requesting. He has shown that he received
two nmenoranda from his enpl oyer (one dated October 13, 1993, and
the other dated January 11, 1994),% as well as a bl ank
Bal | ot/ Enrol | ment Form for Local Agency Enpl oyees (Division Form

SMs-3), that erroneously suggested that, upon the designation of
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his position to the SMSC, he had only two options--remain in the
SMSC or withdraw fromthe FRS entirely and participate in a
lifetime annuity program -and he coul d not continue his
menbership in the Special Risk Administrative Support C ass;*
Petitioner reasonably relied to his detriment upon this erroneous
information (supplied by persons having superior know edge
concerning such matters) in making his decision (reflected on the
Bal | ot/ Enrol | ment Form for Local Agency Enployees he filled out
and signed) to remain in the SMSC, and had he known he had the
choi ce of continuing his nenbership in the Special R sk
Adm ni strative Support C ass, he would have exercised this option
i nstead of the one he selected i nasmuch as he wanted to be able
toretire with full benefits after 25 (rather than 30) years of
service. Mreover, it does not appear that allow ng Petitioner
to change his election and permitting himto return to the
Special Ri sk Adm nistrative Support C ass, retroactive to
January 1, 1994 (with a concomtant recal culation of his
retirement credits) would be unlawful or contrary to public
policy.

28. Under such circunstances, Petitioner should be granted
such relief.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Division issue a final order granting
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Petitioner the equitable relief described above.
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DONE AND ORDERED this 9th day of March, 1999, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of March, 1999.

ENDNOTES

! See al so Rule 60S-1.0057(1)(c), (g), (i), and (j), Florida
Adm ni strative Code, which provides as foll ows:

(1) Conpul sory Menbership -- Menbership in
t he Seni or Managenent Service C ass shall be
conpul sory, except as provided in subsection
60S-1. 0057(2), for any nenber of the Florida
Retirenent System or an existing system who
hol ds any of the follow ng positions:

(c) Effective January 1, 1990 -- certain
| ocal agency positions as follows:

1. The president of each community coll ege;

2. The manager of each participating city or
county;

3. Al appointed district school
superi nt endent s.

(g) Effective January 1, 1994 -- positions
designated for inclusion in the Senior
Managenent Service Cass in the offices of
the state attorney and the public defender in
each judicial circuit, and in | ocal agencies.
Such positions may be designated by each
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state attorney, public defender, and | ocal
agency enpl oyer as foll ows:

1. One nonelective full-tine position nay be
designated for each state attorney's office
and each public defender's office and for
each | ocal agency enpl oyer.

2. Additional nonelective full-tine
positions in such offices and agencies with
200 or nore filled, regularly established
positions may be designated, not to exceed
0.5 percent of the filled, regularly
establ i shed positions in the office or
agency.

3. Such designated positions nust neet the
foll ow ng requirenents:

a. The position nust be managerial or
pol i cymaki ng; and

b. The position nust be the head of an
organi zational unit, or responsible for

ef fecting or recomendi ng personnel, budget,
expenditure, or policy decisions in its area
of responsibility; and

c. The position nust be one in which the
enpl oyee filling the position is not subject
to continuing contract and does not have
civil service protection, that is, is subject
to termnation wthout cause.

4. The enpl oyer designating such positions
must :

a. Publish in a newspaper of general
circulation in the county or counties
affected, once a week for 2 consecutive
weeks, a notice of intent to designate a
position or positions for inclusion in the
cl ass; and

b. Conplete Form SMSD-1, Senior Managenent
Service C ass Designated Position Form
adopted in 60S-9. The position nunber of the
desi gnated position, consisting of from1lto
10 nuneric digits, must be included on the
Form SMs- 1.
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5. Inclusion of the position in the SMSC
shall be effective January 1, 1994 or, if
Form SMSD-1 is received by the D vision after
February 20, 1994, the first day of the nonth
followng the nmonth in which Form SMsD-1 is
received by the Division.

6. Eligible enployees filling designated
positions nust conplete and submt
application forns as provided in 60S-

1. 0057(3).

(1) The effective date of nenbership shal
be the | atest of the foll ow ng dates:

1. Date of inclusion of position in the
Seni or Managenent Service C ass, or

2. Date of appointnent to a Seni or
Managenment Service C ass position, or

3. For nenbers of existing systens or the
Special Risk or Special R sk Adm nistrative
Support Cl asses who are eligible for the
options provided in 60S 1.0057(2), the first
day of the nonth during which such nenber
makes application for nenbership in the
Seni or Managenent Service C ass, or 90 days
after enpl oynent begins in a Senior
Managenment Service C ass position for such
menber who fails to elect nmenbership in the
Seni or Managenent Service Class within such
90- day peri od.

(j) Menmbership in the Senior Managenent
Service O ass shall cease when a nenber
term nates enploynent in a Senior Managenent
Service C ass position.

2 Anpng the cases cited were Kuge v. Departnent of

Adm ni stration, Division of Retirenent, 449 So. 2d 389 (Fla. 3d
DCA 1984) and Salz v. Departnment of Adm nistration, 432 So. 2d
1376 (Fla. 3d DCA 1983), two cases in which the D vision was
deened to be equitably estopped fromdenying retirenment benefits
to enpl oyees who relied to their detrinent upon inaccurate
information provided to them by the Division.

3 By all appearances, Petitioner's enployer was assisting the
Division and acting as its agent in dissemnating information to
FRS nenbers. See Alnerico v. RLI |Insurance Conpany, 716 So. 2d
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774, 777 (Fla. 1998)("Florida case | aw provides an insurer may be
hel d accountable for the actions of those whomit cloaks with
'apparent agency.' Further, a review of the case | aw on agency
i ndi cates that evidence of indicia of agency nmay be denonstrated
if the insurer furnishes an insurance agent or agency with 'any
blank fornms . . . used in soliciting, negotiating, or effecting
contracts of insurance.'"); Harris v. Departnent of

Adm ni stration, Division of State Enpl oyees' I|nsurance, 577 So.
2d 1363, 1367 (Fla. 1st DCA 1991)("In addressing appellant's
estoppel argunent, we have no difficulty in agreeing wth her
contention that Quincoses was acting as the division's agent when
she gave advice to appellant. The benefit docunent clearly
refers questions regarding coverage to the various agencies
personnel offices, and, in doing so, the division nmade Qui ncoses
its agent."); Warren v. Departnent of Adm nistration, 534 So. 2d
568, 571 (Fla. 5th DCA 1989)("In this case, the insurance policy
shows Bl ue Cross has a clear agency relationship with the
Departnent. The brochure distributed by the Departnent refers
all claiminquiries to Blue Cross and Blue Cross is the

adm nistrator of the state insurance plan. Based on these facts
and Blue Cross's prior dealings with Warren, we hold Blue Cross
had the apparent authority to bind the Departnment.").

* This is not a case involving the nere failure to provide any
information to an enployee. Contrast with Fiorentino v.
Departnent of Adm nistration, Division of Retirenent, 463 So. 2d
338, 341 (Fla. 1st DCA 1985) (" Appellant first argues that the
School Board had an affirmative duty to informher of her right
to elect continued nenbership [in the Teachers' Retirenent

Systen] and the consequences of a w thdrawal of accumul ated
contributions. Section 238.05(3) contains no such affirmative
duty"). Rather, in the instant case, information was provided to
Petitioner that was not entirely accurate. Conpare with Ranel v.
Chasebr ook Constructi on Conpany, 135 So. 2d 876, 882 (Fla. 2d DCA
1961) ("[ E] ven though a party to a transaction owes no duty to

di scl ose facts within his know edge or to answer inquiries
respecting such facts, if he undertakes to do so he nust discl ose
the whole truth.").
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COPI ES FURNI SHED

Larry D. Scott, Esquire

Di vi sion of Retirenent

Legal O fice

Cedars Executive Center

2639-C North Monroe Street

Tal | ahassee, Florida 32399-1560

Donald D. Slesnick, Il, Esquire
10680 Northwest 25th Street, Suite 202
Mam , Florida 33172-2108

A J. McMillian, 111, Director

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Em |y More, Chief Legal Counsel

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.

! See also Rule 60S-1.0057(1)(c), (g), (i), and (j), Florida
Adm ni strative Code, which provides as foll ows:

(1) Conpul sory Menbership -- Menbership in
t he Seni or Managenent Service C ass shall be
conpul sory, except as provided in subsection
60S-1. 0057(2), for any nenber of the Florida
Retirenent System or an existing system who
hol ds any of the follow ng positions:

(c) Effective January 1, 1990 -- certain
| ocal agency positions as follows:

1. The president of each community coll ege;

2. The manager of each participating city or
county;
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3. Al appointed district school
superi nt endent s.

(g) Effective January 1, 1994 -- positions
designated for inclusion in the Senior
Managenent Service Cass in the offices of
the state attorney and the public defender in
each judicial circuit, and in | ocal agencies.
Such positions may be designated by each
state attorney, public defender, and | ocal
agency enpl oyer as foll ows:

1. One nonelective full-tine position nay be
designated for each state attorney's office
and each public defender's office and for
each | ocal agency enpl oyer.

2. Additional nonelective full-tine
positions in such offices and agencies with
200 or nore filled, regularly established
positions may be designated, not to exceed
0.5 percent of the filled, regularly
establ i shed positions in the office or
agency.

3. Such designated positions nust neet the
foll ow ng requirenents:

a. The position nust be managerial or
pol i cymaeki ng; and

b. The position nust be the head of an
organi zational unit, or responsible for

ef fecting or recomendi ng personnel, budget,
expenditure, or policy decisions in its area
of responsibility; and

c. The position nust be one in which the
enpl oyee filling the position is not subject
to continuing contract and does not have
civil service protection, that is, is subject
to term nation wthout cause.

4. The enpl oyer designating such positions
must :

a. Publish in a newspaper of general
circulation in the county or counties
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af fected, once a week for 2 consecutive
weeks, a notice of intent to designate a
position or positions for inclusion in the
cl ass; and

b. Conplete Form SMSD-1, Senior Managenent
Service C ass Designated Position Form
adopted in 60S-9. The position nunber of the
desi gnated position, consisting of from1l to
10 nuneric digits, nmust be included on the
Form SMs- 1.

5. Inclusion of the position in the SMSC
shall be effective January 1, 1994 or, if
Form SMSD-1 is received by the D vision after
February 20, 1994, the first day of the nonth
followng the nmonth in which Form SMsD-1 is
recei ved by the Division.

6. Eligible enployees filling designated
positions nust conplete and submt
application forns as provided in 60S-

1. 0057(3).

(1) The effective date of nenbership shal
be the | atest of the foll ow ng dates:

1. Date of inclusion of position in the
Seni or Managenent Service C ass, or

2. Date of appointnent to a Seni or
Managenment Service C ass position, or

3. For nenbers of existing systens or the
Special Risk or Special R sk Adm nistrative
Support Cl asses who are eligible for the
options provided in 60S 1.0057(2), the first
day of the nonth during which such nenber
makes application for nenbership in the
Seni or Managenent Service C ass, or 90 days
after enpl oynent begins in a Senior
Managenment Service C ass position for such
menber who fails to elect nmenbership in the
Seni or Managenent Service Class within such
90- day peri od.

(j) Menmbership in the Senior Managenent
Service Class shall cease when a nenber
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term nates enploynent in a Senior Managenent
Service C ass position.

2 Anpbng the cases cited were Kuge v. Departnent of

Adm ni stration, Division of Retirenent, 449 So. 2d 389 (Fla. 3d
DCA 1984) and Salz v. Departnment of Adm nistration, 432 So. 2d
1376 (Fla. 3d DCA 1983), two cases in which the D vision was
deened to be equitably estopped fromdenying retirenment benefits
to enpl oyees who relied to their detrinent upon inaccurate
information provided to them by the Division.

® By all appearances, Petitioner's enployer was assisting the
Division and acting as its agent in dissemnating information to
FRS nenbers. See Alnerico v. RLI Insurance Conpany, 716 So. 2d
774, 777 (Fla. 1998)("Florida case | aw provides an insurer may be
hel d accountable for the actions of those whomit cloaks with
'apparent agency.' Further, a review of the case | aw on agency
i ndi cates that evidence of indicia of agency nmay be denonstrated
if the insurer furnishes an insurance agent or agency with 'any
blank forms . . . used in soliciting, negotiating, or effecting
contracts of insurance.'"); Harris v. Departnent of

Adm ni stration, Division of State Enpl oyees' I|nsurance, 577 So.
2d 1363, 1367 (Fla. 1st DCA 1991)("In addressing appellant's

est oppel argunent, we have no difficulty in agreeing wth her
contention that Quincoses was acting as the division's agent when
she gave advice to appellant. The benefit docunent clearly
refers questions regarding coverage to the various agencies
personnel offices, and, in doing so, the division nmade Qui ncoses
its agent."); Warren v. Departnent of Adm nistration, 534 So. 2d
568, 571 (Fla. 5th DCA 1989)("In this case, the insurance policy
shows Blue Cross has a clear agency relationship with the
Departnent. The brochure distributed by the Departnent refers
all claiminquiries to Blue Cross and Blue Cross is the

adm nistrator of the state insurance plan. Based on these facts
and Blue Cross's prior dealings with Warren, we hold Blue Cross
had the apparent authority to bind the Departnent.").

* This is not a case involving the nere failure to provide any

information to an enployee. Contrast with Fiorentino v.
Departnent of Adm nistration, Division of Retirenent, 463 So. 2d
338, 341 (Fla. 1st DCA 1985)("Appellant first argues that the
School Board had an affirmative duty to informher of her right
to elect continued nenbership [in the Teachers' Retirenent

Systen] and the consequences of a w thdrawal of accumul ated
contributions. Section 238.05(3) contains no such affirmative
duty"). Rather, in the instant case, information was provided to
Petitioner that was not entirely accurate. Conpare with Ranel v.
Chasebr ook Constructi on Conpany, 135 So. 2d 876, 882 (Fla. 2d DCA
1961) ("[ E] ven though a party to a transaction owes no duty to

di scl ose facts within his know edge or to answer inquiries
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respecting such facts, if he undertakes to do so he nust discl ose
the whole truth.").
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